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I. Introduction
Law firms have not been immune to the forces that have reshaped the global financial landscape.  The past twelve years witnessed two recessions and the closure of some of America’s larger law firms.  Storied firms like Coudert Brothers LLP, Howrey LLP, Thelen LLP and Dewey & LeBoeuf LLP, are now the stuff of history, memories and litigation.  
Just as the financial industry has consolidated and contracted, so too has the legal practice.  And just as financial failures have resulted in the appointment of FDIC receiverships and SIPA Trustees, law firm closures have, in significant instances, been accompanied by bankruptcy filings and judicial oversight, including:
· Brobeck, Phleger & Harrison - involuntary chapter 7 petition filed in September 2003.   (Bankr. N.D. Cal., Montali, J.)

· Arter & Hadden LLP - involuntary chapter 7 petition filed in October 2003.  (Bankr. N.D. Ohio, Baxter, J.)

· Coudert Brothers LLP - filed for bankruptcy in September 2006.  (Bankr. S.D.N.Y., Drain, J.)

· Heller Ehrman LLP - filed for bankruptcy in December 2008.  (Bankr. N.D. Cal., Montali, J.) 

· Thelen LLP - filed for bankruptcy in September 2009.  (Bankr. S.D.N.Y., Gropper, J.)

· Howrey LLP - involuntary chapter 7 petition filed in April 2011; converted to chapter 11 in June 2011.  (Bankr. N.D. Cal., Montali, J.) 

· Ruden McClosky P.A. – filed for bankruptcy in November 2011.  (Bankr. S.D. Fla., Ray, J.)

· Dewey & LeBoeuf LLP - filed for bankruptcy in May 2012.  (Bankr. S.D.N.Y., Glenn, J.)

As a practical matter, law firm closures come with their own wrinkles because they are often not corporations, and instead are variations of partnerships.   On top of that, lawyers are separately bound by ethical obligations that may complicate the bankruptcy process and further limit what attorneys may or may not do in the aftermath of their firm’s failure.  For the most part, law firm bankruptcies have many of the same constituencies as a typical corporate bankruptcy - secured and unsecured creditors, current and former employees, lessors of office space and equipment, and general trade creditors.  However, because of the very nature of a legal practice, reorganization within a Chapter 11 bankruptcy case is more difficult, and emerging as a reorganized entity is more problematic for distressed law firms.  Consequently, Chapter 7 liquidations or liquidating Chapter 11 bankruptcies are the more usual course, in addition to dissolution under state law.  
Significantly, a law firm’s pending representations and engagements do not come to an immediate halt simply because a firm enters bankruptcy.  Existing clients continue to need representation in existing matters, and lawyers are ethically precluded from leaving them in the lurch by Rules 1.1 (competence), 1.3 (diligence), 1.4 (communication) and 1.16 (declining or terminating representation), among others.  Frequently, exiting lawyers leave with their clients and work in tow.  Thus, it should come as no surprise that the mechanics of attorney departures, continued representation, and the allocation of billings, receivables and profits is a fraught with litigation.
How law firm assets are distributed in the face of law firm dissolution and bankruptcy remains a contested issue, with, for example, the Second Circuit prepared to hear argument on the issues of law firm partnership dissolution in appeals originating from the Thelen and Coudert bankruptcy cases, and the statutory underpinnings of California’s unfinished business rule having shifted. 
II. The Unfinished Business Rule & Jewel v. Boxer 
The unfinished business rule was first articulated in California, nearly thirty years  ago, in Jewel v. Boxer, 156 Cal. App. 3d 171 (Cal. App. 1984).  Under the rule, where partners leave a dissolved firm and bring open matters to their new law firms, the profits generated by those ongoing cases belong to the original firm – in the absence of a written agreement to the contrary.   The rule is predicated upon traditional notions of partnership law as codified in the Uniform Partnership Act (“UPA”), which by its “no compensation” rule had prohibited extra compensation for post-dissolution services, with a single exception for surviving partners.
Under the “no compensation” rule, as long as the partnership continues to exist, the partners continue to owe fiduciary duties to one another and the partnership.  As a corollary duty, a former partner of a law firm is obligated to account for the use of “partnership property” after dissolution of the law firm.  
Still, as the case law makes clear, this result may be altered by a written agreement among the firm’s partners.  However, such agreements, which are now-dubbed as “Jewel Waivers,” are not iron-clad.  Rather, those agreements may themselves be subject to scrutiny as fraudulent conveyances executed in the face of imminent bankruptcy, and thus potentially unenforceable under the provisions of the Bankruptcy Code.
The facts in Jewel are fairly straight-forward:  a four-partner law firm dissolved, and two of the partners brought an action for an accounting against the other two partners in connection with fees received after the dissolution.  There was no written partnership agreement, so the UPA was applied in its absence.  As a matter of law, the court held that former partners of a dissolved law firm must account to the defunct firm and each other for profits earned from unfinished firm business.  

The court observed that the UPA prohibited extra compensation for post-dissolution services, with a single exception for surviving partners.  In light of the “no compensation” rule, the court held that in the absence of a contrary agreement, “any income generated through the winding up of unfinished business is allocated to the former partners according to their respective interests in the partnership.”  Jewel, 156 Cal. App. 3d at 176.  The court further noted that a former partner could not enter into a new engagement letter with a client to complete unfinished business and avoid having to account to the firm and other partners.   
III.
Jewel v. Boxer’s Progeny
Since its adoption by an intermediate California appellate court, the “Jewel-Unfinished Business Rule” has become a touchstone in law firm break-ups, in which the debtor or the bankruptcy trustee seeks recoveries on behalf of the debtor firm’s estate.  In Fox v. Abrams, 163 Cal. App. 3d 610, 210 Cal. Rptr. 260 (Cal. App. 1985), the holding of Jewel was extended to a law firm operating as a professional corporation.  The Unfinished Business Rule has also been applied to profits earned from hourly billings, and not restricted to contingent fee cases.  Rothman v. Dolin, 20 Cal. App. 4th 755, 24 Cal. Rptr. 2d 571 (Cal. Ct. App. 1993) (“the policy reasons for the rule announced in Jewel ... apply with equal force to both contingency and hourly rate cases.”).  

Significantly, the UPA has since been supplanted in 38 states by the Revised Uniform Partnership Act (“RUPA”) -- including California, the home of Jewel.  In contrast to the UPA, RUPA recognizes that “reasonable compensation for services rendered in winding up the business of the partnership” may be awarded.  Still, Jewel retains force because New York partnerships continue to be governed by the UPA – although a split has emerged as to its application in the context of law firm break-ups, even in New York.  
Moreover, in the Brobeck, Heller Ehrman and Coudert Bros. bankruptcies, Jewel and the Unfinished Business Rule have been used to claw-back millions of dollars from the destination firms of departing partners.  Still, with so much remaining unsettled, a brief review of the state of the law is warranted.
1. Greenspan v. Orrick, Herrington & Sutcliffe LLP (In re Brobeck, Phleger & Harrison LLP ), 408 B.R. 318 (Bankr. N.D. Cal. 2009) (Montali, J.)
Beginning in 2002, Brobeck began experiencing financial difficulties, and after failed merger discussions, the partnership announced in late January 2003 that the firm would dissolve.  As part of the firm dissolution, the partners adopted Brobeck’s Final Partnership Agreement (“FPA”), effective February 10, 2003.   Significantly, the FPA contained a “Jewel Waiver,” which provided that Brobeck’s partners would not have a duty to account back to Brobeck or each other for Brobeck’s unfinished business, with the exception of two contingent fee actions.  
Subsequently, the bankruptcy trustee sued the ex-Brobeck partners and their new law firms under fraudulent conveyance theories, and prevailed.  Faced with competing motions, the Bankruptcy Court held that the Jewel Waiver contained in the FPA was valid and comported with California’s partnership laws.  The court, however, also determined that (i) the waiver constituted debtor’s property, and (ii) defendants had not provided Brobeck with equivalent value for what they had received.  Accordingly, the court granted the Trustee partial summary judgment on his claims for constructive fraud.  
In its decision, the Court articulated its understanding of the Unfinished Business Rule, and emphasized that the rule drew no distinction between contingent cases and those billed by the hour: 
It includes matters in progress but not completed when the firm is dissolved, regardless of whether the firm was retained to handle the matters on an hourly or a contingency basis; what constitutes unfinished business must be determined on the date of dissolution of the partnership, not based on events occurring thereafter.
408 B.R. at 433.  

2. Heller Ehrman LLP v. Arnold & Porter LLP (In re Heller Ehrman LLP., 2011 Bankr. LEXIS 1497(Bankr. N.D. Cal., Apr. 22, 2011) (Montali, J.)
In September 2008, Bank of America declared a default on Heller Ehrman’s line of credit and bank loan, and thereafter seized Heller Ehrman’s accounts.  Heller Ehrman’s partners then voted to dissolve the law firm, and adopted -- in the firm’s Dissolution Plan -- a “Jewel Waiver,” by which Heller Ehrman ostensibly waived any rights and claims that would otherwise arise under Jewel v. Boxer, “to seek payment of legal fees generated after the departure date of any lawyer or group of lawyers with respect to non-contingency/nonsuccess fee matters only.”    Subsequently, Heller Ehrman, as a Chapter 11 debtor, commenced an adversary proceeding against Arnold & Porter (“A&P”) seeking to avoid as allegedly fraudulent transfers the value of profits A&P received with respect to unfinished business that was being handled by Heller Ehrman at time it dissolved.  
Faced with defendant’s motion, the Bankruptcy Court declined to dismiss the debtor’s fraudulent conveyance claims, and reiterated that “law firms that take on attorneys from an insolvent firm that executed a Jewel Waiver in its dying days may be named as fraudulent transfer defendants.”  Id., at * 17.  Relying upon its earlier holding in Brobeck, the Bankruptcy Court treated the “Debtor’s unfinished business as Debtor’s property that was transferred by the Jewel Waiver, and that may be recovered under the Complaint.”  Id., at * 15.  
3. Development Specialists, Inc. v. Akin Gump Strauss Hauer & Feld LLP (In re Coudert Brothers LLP), 477 B.R. 318 (S.D.N.Y. May 24, 2012) (McMahon, J.) 

The Coudert bankruptcy marked the first time that the federal courts sitting in New York confronted Jewel.  By way of background, Coudert Brothers dissolved in August 2005 and filed for chapter 11 protection in September 2006.  In August 2008, Coudert’s plan of liquidation was confirmed, and in September 2008, it became effective.  Subsequently, the Coudert bankruptcy trustee filed adversary proceedings against former Coudert partners and their new law firms to recover profits from unfinished business completed by former partners following their departures.  After first withdrawing the reference from the Bankruptcy Court District Court in light of the Supreme Court’s decision in Stern v. Marshall, the District Court concluded that the unfinished business of Coudert, regardless of whether it was on an hourly basis or contingency basis, was property of the estate, and that an accounting of the profits derived from the unfinished business was warranted.    

According to the District Court, a law firm’s business “belongs to the firm, and not to any individual partner” regardless of any profit sharing, bonus or guaranteed compensation provisions in a partnership agreement.  The Court elaborated that because “the Client Matters belonged to Coudert on the Dissolution Date, and because the Coudert Partnership calls for the application of the Partnership Law to determine the post-dissolution rights of the partners, the Former Coudert Partners have a duty to account for profits they earned completing the Client Matters at the Firms.”  Later in its decision, it appeared that the Court was essentially inviting partnerships to adopt Jewel Waivers in the absence of the threat of insolvency:  

because the Coudert Partnership calls for the application of the Partnership Law to determine post-dissolution rights of the partners, the Former Coudert Partners have a duty to account for profits they earned completing the Client Matters at the Firms.  If Coudert had wished it otherwise, the firm could have drafted its Partnership Agreement differently.  It did not.
477 B.R. at 346.
Because New York is governed by the UPA – as opposed to the RUPA -- the Court adopted the analytic matrix of Jewel and held that former partners may only retain out-of-pocket expenses from fees paid on unfinished business, instead of permitting former partners and their new firms to deduct the partners’ reasonable salaries when calculating net profits from unfinished business.  However, the Court did permit former partners to set-off any “value” emanating from unfinished business that resulted from the departed partner’s post-dissolution “efforts, skill and diligence.” 
A subsequent decision by a different Southern District Court reflects the unsettled nature of the law in New York.  Indeed, the Second Circuit will hear argument to resolve the conflicting decisions.

4. Geron v. Robinson & Cole LLP (In re Thelen LLP), 476 B.R. 732 (S.D.N.Y. Sept. 4, 2012) (Pauley, J.)
The District Court in Geron/Thelen reached the opposite conclusion, at least where New York law governed.  In October 2008, Thelen’s partners voted to dissolve the firm and, at the same time, adopted an amended partnership agreement that, among other things, included a Jewel waiver.  At the time of dissolution, Thelen was insolvent and, in September 2009, Thelen filed for chapter 7 relief.

The Thelen Chapter 7 trustee then commenced adversary proceedings against Seyfarth Shaw, Robinson & Cole, and several former Thelen partners seeking to recover Thelen’s purported ownership interest in profits from its former clients’ hourly fee matters that were pending at the time of Thelen’s dissolution, as well as profits from pending contingency fee matters.  Choice of law weighed on the Court’s ultimate decision, with the Court holding that although New York’s Partnership Law applied to the distribution of partnership assets, hourly billables were not partnership or estate property under New York law and thus the trustee could not seek to claw-back profits earned at Seyfarth Shaw.  Transfers to another law firm – namely, Robinson Cole – were to be governed by California law, but Jewel would not apply since California had since become an RUPA jurisdiction.

According to the Court, extending the Unfinished Business Rule against New York-based Seyfarth Shaw would create a windfall for the debtor, violate New York’s ethical rules governing fee-splitting, and clash with New York’s strong public policies favoring client choice and lawyer mobility.   Also, the Court posited that if Jewel were applied in a bankruptcy case it could lead to the debtor law firm “auctioning-off” its pending matters.  Central to the District Court’s determination was a decision by a New York State trial court, Sheresky v. Sheresky Aronson Mayefsky & Sloan LLP, 35 Misc.3d 1201(A), 2011 WL 7574999 (N.Y. Sup. Ct. Sept. 13, 2011), in which the Court concluded that a defunct firm lacked a property interest in its pending hourly fee cases.  
With respect to the transfers to Robinson & Cole (which had conceded that California law would govern any property interest which the law firm received), the Court observed that if pending hourly fee matters were, indeed, “assets” of the Thelen bankruptcy estate, then the Thelen law firm fraudulently transferred those assets when its partners adopted the Jewel waiver on the eve of dissolution without consideration.  The Court further ruled that when Thelen’s former partners brought pending matters to Robinson & Cole, they transferred that property to their new firm.  
Turning to the question of whether California law recognizes pending fee matters as assets of the partnership, the Court adopted Robinson & Cole’s argument that California’s enactment of RUPA in 1994 abrogated the Jewel doctrine.
  Ultimately, the District Court concluded that the pending hourly fee matters were assets of the Thelen bankruptcy estate and that the former Thelen partners’ entitlement to “reasonable compensation” presented a fact-intensive question that it could not, on the pending motion to dismiss, decide whether the former Thelen partners were entitled to retain all profits earned from pending hourly fee matters.  As noted, the decision is on appeal to the Second Circuit.
5. Heller Ehrman LLP v. Jones Day (In re Heller Ehrman LLP),
 2013 Bankr. LEXIS 889 (Bankr. N.D. Cal. Mar. 11, 2013) (Montali, J.)
The Heller Debtor sued the law firms to which its former shareholders transferred, but not the former shareholders themselves.  The Bankruptcy Court granted summary judgment to the Debtor, sustaining its claims for fraudulent conveyance.  Specifically, the Court determined that the shareholders did not provide reasonably equivalent value for the transfers and, that at the time of the waivers, the Debtor was incurring debts that were beyond its ability to pay.  The Court also looked beyond the form of the transactions and concluded that the law firms provided no value for the receipt of the unfinished business, whether or not they had knowledge of the unencumbering of the unfinished business by the Jewel Waiver.
IV.
Jewel Claims and Withdrawal of the Reference under Stern
The Supreme Court’s decision in Stern v. Marshall, 131 S. Ct. 2594 (2011), has already impacted law firm dissolution and  Jewel-type litigation, with the paths taken by federal courts sitting within New York and California taking opposite routes. In Stern, the Supreme Court held  that because the a debtor’s counterclaim “was one at common law that simply attempts to augment the bankruptcy estate,” it was a matter of private right, not “public right,” and therefore the Bankruptcy Court could not constitutionally render a final binding determination insofar as the Bankruptcy Courts are not Article III courts.  131 S. Ct. at 2616.

As a general proposition, there are two types of claims asserted against law firms in the context of law firm dissolutions:  (1) claims for profits and (2) fraudulent conveyance claims, both of which are rooted in state law.  Accordingly, under Stern, it may be argued that neither may be fully adjudicated within the Bankruptcy Court.  The question then becomes where and how should they be determined. 

Within the Southern District of New York, it appears that upon a motion to withdraw the reference, the District Court will permit withdrawal of the Jewel-type litigation, based upon the litigation involving private rights – as opposed to public rights and interests, efficiency, and the absence of any need for uniformity within the Bankruptcy Court.  See Development Specialists Inc. v. Akin Gump Strauss Hauer & Feld LLP, 462 B.R. 457 (S.D.N.Y. 2011); Development Specialists Inc. v. Orrick Herrington & Sutcliffe LLP, 2011 WL 6780600 (S.D.N.Y. Dec. 23, 2011); and Geron v. Thompson Hine, et al., Case No. 11-cv-7891 (WHP) (S.D.N.Y. March 5, 2012).  
The District Courts in California have dealt with the issues differently by declining to withdraw the reference and allowing the bankruptcy court to enter proposed findings of fact and conclusions of law.  For example, in Heller Ehrman LLP v. Arnold & Porter LLP (In re Heller Ehrman LLP), 464 B.R. 348 (N.D. Cal. 2011), the District Court determined that even under Stern, the Bankruptcy Court was empowered to hear the case and issue proposed factual and legal findings, and thus there was no urgency for withdrawal of the reference.  Further, the Court noted the Bankruptcy Court’s familiarity with the facts and issues, and the efficiency that would be achieved by not withdrawing the reference.  Thereafter, the District Court in Greenspan v. Paul, Hastings, Janofsky & Walker LLP, 2012 U.S. Dist. LEXIS 112926 (N.D. Cal. Aug. 10, 2012), confronted the identical issue, this time arising in from the Brobeck bankruptcy, and reached the same conclusion as it did in Heller Ehrman. 
Significantly, in Exec. Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency), 702 F.3d 553, 572 (9th Cir. 2012), the Ninth Circuit held that “[f]raudulent conveyance claims are ‘quintessentially suits at common law’ designed to ‘augment the bankruptcy estate,’ and that therefore they are barred by Article III of the Constitution from entering final judgments in fraudulent conveyance actions.   However, because the parties had consented to the Bankruptcy Court’s jurisdiction, the Ninth Circuit affirmed the Bankruptcy Court’s determination.

As a coda, on June 24, 2013, the Supreme Court granted certiorari in Exec. Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency), 2013 U.S. LEXIS 4727, 81 U.S.L.W. 3702 (U.S. June 24, 2013), so that the Court may address two issues:

(1) Whether Article III permits the exercise of the judicial power of the United States by bankruptcy courts on the basis of litigant consent, and, if so, whether “implied consent” based on a litigant’s conduct, where the statutory scheme provides the litigant no notice that its consent is required, is sufficient to satisfy Article III; and (2) whether a bankruptcy judge may submit proposed findings of fact and conclusions of law for de novo review by a district court in a “core” proceeding under 28 U.S.C. 157(b). 
V.
Conclusion
The tectonic plates of finance and law continue to collide, with the result being fewer law firms and the resulting likelihood of more claw-back actions.  Whether New York or California takes the lead in setting the legal tempo remains to be seen.  Still, it appears that although the reach of Jewel may have been statutorily limited, Jewel Waivers remain an issue to be reckoned with.  Finally, based upon the ultimate outcome of the Supreme Court’s grant of certiorari in Arkison, District Court dockets may yet be welcoming a passel of fraudulent conveyance actions. 

� 	Jewel relied on the “no compensation” rule of UPA, but RUPA provides that a partner is entitled to “reasonable compensation” for services rendered in winding up the business of the partnership.
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